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Personal from JAG 


It is just about time for law specialists in the field 
and in JAG to start thinking about post graduate train- 
ing a year hence and, if inter- 
ested in any of the programs, 
to make their wishes known. 
The various courses in which 
law specialists are to be en- 
rolled were announced in the 
December 1955 Journal and 
are repeated here, with com- 
ment. 

Insofar as practicable and 
in keeping with the needs of 
the service, we plan to nominate those officers for 
post graduate training who have expressed a desire 
for the particular course involved. While we can not 
always meet the requests of individuals, we make a 
sincere effort so to do and, for that reason, if you are 
a law specialist and want to be considered for a par- 
ticular course, you should write to Captain R. Ryan, 
Director, Administration Division, Office of JAG, and 
make your wishes known. A run-down of the courses 
is as follows: 

1. Candidates selected by an informal board in the 

Office of JAG: 

(a) Five law specialists will be nominated for the 
nine-month course at the General Line School at Monte- 
rey to enter with the class commencing some time after 
1 November 1956. Normally, it is desired to nominate 
officers of the rank of lieutenant or lieutenant (jg) of 
relative standing with the class of 1948 or later who 
have had at least one year of sea duty in addition to 
at least two years of duty in a billet substantially of a 
legal nature. 

(b) Five law specialists to attend the nine-month 
Senior Course at the Judge Advocate General’s School 
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(conducted by the Army) at the University of Virginia 
to enter with the class commencing October 1956. Nor- 
mally, it is desired to nominate officers of the grade 
of captain and commander for this course. 

2. Candidates selected by a board in the Bureau of 

Naval Personnel: 

(a) One law specialist candidate for the Naval War 
College (Senior Course). The candidate for the class 
to commence August 1956 is Commander Leonard R. 
Hardy, USN. The next opening will be for a candi- 
date to attend the class commencing August 1957. 

(b) One law specialist candidate for the Naval War 
College (Command and Staff Course). Commander 
James L. Hughes, USN, will attend the class commenc- 
ing August 1956. The next opening will be for the class 
commencing August 1957. 

(c) One law specialist candidate for the Armed 
Forces Staff College. Commander R. F. Nuttman, USN, 
will enter with the class to commence August 1956. 
Commander Geoffrey E. Carlisle, USN, will enter with 
the class to commence about February 1957. The first 
opening will be for the class commencing about August 
1957. 

Many factors determine what candidates are chosen 
for various courses, including availability, prior record, 
advantage to the service, and desire to attend. BuPers 
has overall cognizance of all post graduate training and 
applies a number of these factors in making final selec- 
tion. So far as law specialists are concerned, BuPers 
works closely with JAG and attempts to be guided by 
the JAG’s preferences. The JAG, in turn, is influenced 
greatly by the individual preferences of the law spe- 
cialists themselves. These thoughts point up the main 
idea for this column this month—if you want to be 
considered for a training course, speak up and speak 


up now. 
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PRESIDENT OF A SPECIAL COURT-MARTIAL 


MAJOR C. B. GUY, USMC 








Everyone agrees that the president of a special 
court-martial has a big job. If you are an officer 
in the naval service it is likely that you will at one 
time or another be assigned as a president of a 
special court-martial. What have you done to pre- 
pare yourself for this assignment? Where should 
you start your preparation? This article gives 
sound advice to those who may be given this 
important position. 





TIES in the military continue to reverse 
many convictions by special courts-martial. 
Although a great improvement in court-martial 
proceedings has been made in the past few years, 
still the cause for reversal in many cases is due 
to a failure of some officers at the trial court 
level to exhibit even a meager understanding 
of military law. Some commanders hesitate to 
convene a special court-martial because of a 
feeling that the officers under their command 
cannot conduct a court proceeding that will pass 
appellate review. As a result of this feeling 
some of the guilty receive less punishment—by 
summary court-martial or commanding officer’s 
punishment—than warranted by the offense 
committed. There is no doubt that the Uniform 
Code of Military Justice presents a difficult ad- 
ministrative problem ; however, this is no excuse 
for failure to study its provisions and— 
like many other difficult problems—wmilitary 
justice can be made to work effectively. 

Officers in the military are often called upon 
to perform duties not related to their primary 
specialty. Commanders are seldom inclined to 
exhibit sympathy for poor performance based 
on ignorance where the information necessary to 
perform the duty properly is readily available. 
One of the duties that all officers may be called 
upon to perform is the administration of mili- 
tary justice. Perhaps the most difficult job in 
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this field is presented when he is called upon to 
act as president of a special court-martial. The 
president of a special court occupies a very re- 
sponsible position in the military justice system. 
His responsibility is to assure that the accused 
receives a fair and orderly trial in accordance 


with the law. He is the counterpart of the 
civilian judge or law officer in the general court- 
martial. It is apparent that no officer is profes- 
sionally qualified unless he understands military 
law sufficiently to perform such duties as he 
may be called upon to perform with respect to 
military justice. 


THE PRESIDENT OF A SPECIAL COURT-MARTIAL 
PERFORMS TWO DISTINCTLY SEPARATE FUNCTIONS 


The president of a special court-martial per- 
forms two distinctly separate functions. To 
adopt a military expression we might say he 
wears two hats. He is a “judge” and also a 
“juror”. As a “juror” he must hear the evi- 
dence, determine the guilt or innocence of the 
accused and if the accused is found guilty as- 
sist the other members in adjudging a proper 
sentence. In performing his duties as “judge” 
the president of a special court-martial is the 
counterpart of the law officer in a general court. 
In his role as “judge” he is responsible for the 
fair and orderly conduct of the proceedings in 
accordance with the law. He must rule on all 
motions and objections, and must instruct the 
court on legal questions arising during the trial. 
Let us now consider these two duties separately. 


Duties as a Juror 


As a juror, he must, with the other mem- 
bers of the court, decide the guilt or innocence 
of the accused. This decision is basically a 
factual determination and an application of the 
facts decided to the legal issues involved in the 
case. It is basic under our system of justice— 
both civilian and military—that such a factual 
determination must be based solely on the evi- 
dence presented at the trial. It follows that a 
member of the jury—as the president is in a 
special court—must come to the court com- 
pletely free of prejudice or bias against the ac- 
cused; he should have no independent knowl- 
edge of any facts relating to the case and must 
have no preconceived, fixed notions as to the 
guilt of the accused. The words of Chief Judge 
Quinn are appropriate: “The accused is guar- 
anteed the right to fair and impartial jurors 
with completely open minds.” ? 

1. U.S. v. Deain, 5 USCMA 44, 50, 17 CMR 44, 50. 
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Duties as a Judge 


We have seen that the president, in his role 
as “juror,” should come to the court with a free 
and open mind unencumbered by any prior 
knowledge with respect to the factual issues. 
The reverse is true when we consider his func- 
tion as “judge.” In this role, not only must he 
guide the court with respect to procedure but 
also he must rule on all legal issues that may 
arise during the trial. If his mind is a com- 
plete blank with respect to the law—as, indeed, 
it should be with respect to the facts—the trial 
most certainly will result in something less than 
a judicial proceeding. 

The president of a special court-martial is 
responsible for the fair and orderly conduct of 
the proceedings in accordance with law. His 
duties include the following: * 


1. After consultation with the trial counsel 
he sets the time and place of trial and prescribes 
the uniform to be worn. 

2. As the presiding officer of the court he 
takes appropriate action to preserve order in 
the open sessions of the court in order that the 
proceedings may be conducted in a dignified, 
military manner. 

3. He administers oaths to counsel. 

4. For good reason he may recess or adjourn 
the court. 

5. He presides over closed sessions of the 
court and speaks for the court in announcing the 
findings and sentence and the result of any vote 
upon a challenge, or other interlocutory ques- 
tions, properly presented to the court for a 
decision. 

6. He rules on all interlocutory questions ex- 
cept challenges (subject to objection by any 
member of the court). 

7. Before the court closes to vote on the find- 
ings, he instructs it as to the elements of each 
offense charged, the presumption of innocence, 
reasonable doubt, burden of proof, and such 
additional instructions as are necessary in ar- 
riving at just findings. 

8. He may instruct the trial counsel to call 
additional witnesses if he thinks such action is 

necessary for a fair determination of the case.’ 

9. In the event the president is confronted 
with a legal problem he may request counsel for 
both sides to present legal authorities on the 
question.* 

10. He shares with trial counsel the respon- 








2. See Par. 40, MCM, 1951 for discussion of the duties of the 
President of a Special Court-Martial. 

3. Par. 54 (b), MCM, 1951. 

4. Par. 74 (e) MCM, 1951. 
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sibility for the accurate preparation of the rec- 
ord of trial.® 


PRETRIAL PREPARATION 


How does the president of a special court- 
martial prepare himself to meet the legal prob- 
lems that may arise at trial? We will consider 
this question in two parts: (1) Preparation 
prior to his appointment in a specific case. 
(2) Preparation subsequent to appointment in 
a specific case. Obviously, the first part re- 
lates to general preparation and the second 
part relates to specific preparation for a par- 
ticular case. 


Prior to Appointment to Act as President in a 
Specific Case 

Preparation for this duty—like preparation 
for many other secondary duties in the military 
service—begins when the officer is commis- 
sioned. Military justice is taught at all levels 
in the military professional schools. In addi- 
tion, correspondence courses are available upon 
individual request. The U. S. Naval School, 
Naval Justice, U. S. Naval Base, Newport, 
Rhode Island, offers an eight weeks course in 
military law. Enrollment in this school is 
filled by quotas allotted to the various Navy and 
Marine Corps commands. Any officer on ac- 
tive duty is eligible to attend the Naval Justice 
School and may request enrollment through his 
commanding officer. Recently a short course 
of one week has been inaugurated for command- 
ing officers, executive officers, and those officers 
of comparable rank.’ 

The following publications are most helpful 
in the study of military justice and are usually 
available at most commands. 

1. Manual for Courts-Martial (1951) and 
Supplements thereto. 

2. Court-Martial Reports. 

3. Digest of Opinions. 

4. Military Justic Handbook—The Law Of- 
ficer. 

5. Court-Martial Instructions Drafting 
Guide (Air Force) .° 

5. Par. 82, MCM, 1951. 

6. Requests should be made to the Officer in Change, U. S. Naval 
Correspondence Center, Bld. “RF”, U. S. Naval Base, Brooklyn, 
New York. Military Justice in the Navy. Course No. 10993. 

7. BUPERS Notice 1520 of 22 July 1955. 

8. The “Military Justice Handbook—the Law Officer” (Army pub- 
lication) contains sample instructions most helpful to any pres- 
ident of a special court-martial. The “Court Martial instructions 


drafting guide,” an Air Force publication contains, substantially, 
the same material. 

The “Court-Martial Instructions drafting guide” has been 
widely distributed throughout the Navy and Marine Corps and 
should be readily available to any president of a special court. 
Any officer desiring a copy of the “Court-Martial instructions 
drafting guide” may obtain one “free” upon request to the Judge 
Advocate General of the Navy (Publications Branch). 
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6. The JAG Journal. 
7. Textbooks on Evidence and Criminal Law. 
The president may, along with other members 

of the court, receive general instruction on mili- 
tary law from the convening authority. Pref- 
erably this instruction should be given by the 
legal officer, if one is available. Such instruc- 
tion may relate to rules of evidence, burden of 
proof, and presumption of innocence, and may 
include information as to the state of discipline, 
and of command measures which have been 
taken to prevent offenses. The convening au- 
thority may not, however, directly or indirectly 
give instruction to, or otherwise unlawfully in- 
fluence, a court as to its future action in a par- 
ticular case. Some commands conduct their 
own schools for personnel assigned to court- 
martial duty. In the event such a course is 
available at the local level, it will be most help- 
ful to the prospective president of a special 
court. 

A good way to become familiar with court- 
martial procedure is to attend sessions of gen- 
eral courts-martial. If possible, all presidents 
of special courts-martial should try to attend 
a few general courts-martial sessions. The 
president should closely observe the law officer 
since his duties as a judge in a special are com- 
parable to those of a law officer in a general. 


Preparations Subsequent to Appointment To 
Act as President in a Specific Case 


Once the court has been appointed and the 
charges referred to trial, it will be most helpful 
if the president can pin-point his study to the 
legal issues which he may expect to confront 
him at the trial. Unfortunately, there has been 
great reluctance in some commands to give the 
president any information that might be helpful 
to him in preparing for trial. In other com- 
mands, however, it is customary for the conven- 
ing authority to furnish the president with a 
copy of the charges and specifications when they 
are referred to trial. If the president fails to 
receive such information he should request it 
from the convening authority. 





9. Par. 38, MCM, 1951; JAGINST 5810.15 8 April 1955. The con- 
vening authority, or his representative, should carefully avoid 
the appearance of command control. In this connection see 
U. S. v. Littrice, 3 USCMA 487, 13 CMR 43; U. S. v. Hunter, 
3 USCMA 497, 13 CMR 53; U. S. v. Ferguson, 5 USCMA 68, 17 
CMR 68, and; U. S. v. Zagar, 5 USCMA 410, 18 CMR 34 where 
the Court of Military Appeals reversed b of c nd 
control. Contra, U.S. v. Isbell, 3 USCMA 782, 14 CMR 200 and 
U. S. v. Navarre, 5 USCMA 32, 17 CMR 32 where the court held 
the instruction to the court was proper and did not deprive the 
accused of a fair trial. See also an article entitled “Command 
Influence” Jan 1955 JAG Journal, p. 3. 





To give the president an opportunity to con- 
duct his own legal research into any compli- 
cated legal problem that is likely to arise at the 
trial, the convening authority may advise him 
of such problem in advance of trial. Thus, in 
a case involving a question of admissibility of 
a pre-trial statement the president might be ad- 
vised that he should be prepared to rule whether 
the failure to warn the accused of his rights 
under Article 31 rendered a pre-trial statement 
inadmissible when it appears that the accused 
was familiar with these rights at the time he 
made the statement. If the case involves an 
unauthorized absence the president should be 
familiar with the rules of evidence concerning 
the admission of documents as most absence 
cases are proved by service record entries. In 
preparing himself for the performance of his 
duties in a particular case, the president may 
confer with the staff legal officer, if one is avail- 
able, or any other lawyer on questions of law. 
He must not, however, discuss the facts or 
merits of the case. The president should not 
ask the legal officer, or anyone else for that mat- 
ter, to advise him on the exact manner in which 
he is to rule upon a particular question. There 
must be no doubt that the president’s decisions 
are his own. Any legal advice received prior 
to trial must be limited to aiding him in the 
proper and fair performance of his function as 
a “judge.” 

Once the president is informed of the charges 
alleged he should become thoroughly familiar 
with the elements of the offenses charged and 
the legal propositions peculiar to those offenses. 
For example: If the accused is charged with the 
offense of larceny the president should review 
carefully paragraph 200 of the Manual for 
Courts-Martial, which discusses this offense. 
He should thoroughly familiarize himself with 
the elements of this offense. He should under- 
stand (a) that the wrongful taking may be 
from the true owner or from any other person 
with a right to possession superior to that of 
the accused. (b) that the taking, obtaining, or 





10. The president must be extremely careful not to become involved 
in the facts of the case. Moreover, any legal advice from others 
should be in nature of references to legal authorities rather than 
one individual’s opinion. The president must never abdicate his 
sworn duty to make his own decisions. It must be remem- 
bered throughout this discussion that the president—not the 
convening authority—is responsible for the proper conduct of 
the trial. U. S. v. Stringer, 5 USCMA 122, 17 CMR 122. The 
convening authority, as well as the president, must carefully 
avoid any usurpation of this authority. The president, however, 
is not prohibited from adequately preparing himself for trial 
nor is he prohibited from seeking legal information, through 
trial and defense counsel, after the trial has commenced. U. S. 
v. Guest, 3 USCMA 147, 11 CMR 147; U. S. v. Self, 3 USCMA 
568, 13 CMR 124. 
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withholding need not be for the benefit of the 
thief himself. (c) an intention to pay for the 
property or otherwise replace it with an equiva- 
lent is no defense, and, once a larceny is com- 
mitted, a return of the property or payment is 
no defense. (d) proof that a person was in 
possession of recently stolen property raises a 
presumption that he stole it. (e) the elements 
of the lesser included offense “wrongful appro- 
priation”’. 

In a case involving failure to obey an order 
the president should understand the term ‘‘con- 
structive” knowledge; where the charge is 
“missing movement” an understanding of the 
legal definition of “movement” is important. 
If the specification alleges “sleeping on post” 
the president must anticipate the question of 
what is “‘on post.” In any event, the president 
must be able to recognize these issues and in 
the proper case explain the issues to the court. 

Prior to going to trial the president should 
carefully consider the instructions he intends 
to give at the conclusion of the case in chief. 
In most cases, the elements of the offenses 
charged may be found in the appropriate para- 
graph of the Manual for Courts-Martial. A 
source of more extensive instructional help, how- 
ever, is found in the Court-Martial Instructions 
Drafting Guide. In most cases, all of the in- 
structions may be written out prior to trial, thus 
reducing, substantially, the possibility of giv- 
ing erroneous instructions. 


PROBLEMS ARISING DURING THE TRIAL AND HOW 
TO SOLVE THEM 


Once the trial has commenced the president 
of the court must communicate with no one, con- 
cerning matters relating to the trial, except in 
open court. Of course, deliberation with the 
other members in closed session is permissible." 
He may, however, during the course of the pro- 
ceedings refer to the Manual for Courts-Martial, 
Court Martial Reports or any other authority 
to assist him in deciding any legal issue involved. 
He may adjourn the court at any time to study 
a question before making a ruling. Moreover, 
he may request counsel for both sides to present 
legal authorities on any question arising during 
11. In this connection see U. S. v. Self, 3 USCMA 568, 13 CMR 124 

where the staff legal officer was present in the court room and 

answered certain questions directed to him by the president: 

“Presence as a spectator is one thing; participation in the pro- 

ceedings, other than as a witness, is another. When the legal 

officer’s presence developed into participation as advisor to the 
president, he became an interloper. This was patent error. 

“Although we have found no prejudice in the discussions be- 
tween the legal officer of the command and the court, we do not 


condone such conduct. On the contrary, we strongly condemn 
such practices.” 
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the trial. He may direct the trial counsel to 
obtain legal authorities from the staff legal of- 
ficer ; however, such information must be pre- 
sented by counsel in open court. Before ruling 
on a legal issue the president should give both 
counsel ample opportunity to explain their posi- 
tion. Quick judgment on an issue quite often 
puts unnecessary error in the record requiring 
reversal on appeal; whereas an extra hour of 
research at the trial level may save thousands 
of dollars in the long run. Problems confront- 
ing the president of a special court at the trial 
level may be classified into four headings: 
(1) Procedure, (2) Motions, (3) Evidence, and 
(4) Instructions. 


Procedure 


This subject covers the general duties of the 
president to conduct fair and orderly proceed- 
ings in accordance with the law. If the presi- 
dent has made any preparation at all he will 
be familiar with Appendix 8A, Manual for 
Courts-Martials, 1951. This section of the Man- 
ual clearly outlines the trial procedure to be 
followed by special courts-martial. Many 
commands have their own guide for trial pro- 
cedure, in which event, the president should 
have a copy available for use at the trial. In 
any event, the president should familiarize him- 
self with the trial procedure prior to trial and 
should have a guide available at the trial for 
reference.” 

Motions 


The president must be prepared to rule on all 
motions made during the course of the trial. 
Chapter XII of the Manual covers this subject 
and should be studied before trial. 


Evidence 


The subject of evidence presents the most 
difficult problem confronting the president of 
a special court. It is, indeed, a most unusual 
case where there is not some controversy con- 
cerning the evidence produced at the trial. It 
is most important that the president of a special 
court study the rules of evidence contained in 
chapter XXVII of the Manual prior to trial. 
This chapter of the Manual should be marked 
and readily available for reference in the event 
of a disputed question during the course of the 
trial. Reference to the Digest of Opinions, 
Court-Martial Reports or any textbook on evi- 


12. Trial guides for both summary and special courts-martial ap- 
peared in the February 1952 JAG Journal. Extra copies of this 
issue may be obtained by requesting them from the Editor, JAG 
Journal, Navy Department, Washington 25, D. C. 
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dence will be of great assistance in deciding a 
disputed question at trial. The president 
should not hesitate to adjourn the court and 
consult these references before ruling on a 
disputed question. 


Instructions 


A constant source of error is the failure of 
che president to instruct the court properly. 
Che instructions to the court must include the 
essential elements of the offense charged, all 
lesser included offenses fairly raised by the evi- 
dence, all affirmative defenses and other legal 
issues (fairly raised by the evidence) necessary 
to assist the court in reaching a fair and just 
verdict. 

It has previously been suggested that the 
president prepare his instructions in writing 
prior to commencement of the trial. These 
written instructions are of course tentative and 
whether or not they should be altered before 
being given in open court will depend upon the 
evidence presented. After the case has been 
closed, the president should consider whether 
any affirmative defenses have been raised dur- 
ing the trial. Affirmative defenses include: 
alibi, entrapment, mental responsibility, physi- 
cal inability, self-defense, and in some cases, in- 
toxication (where specific intent in involved). 
Suggested instructions relating to affirmative 
defenses will be found in Section III, Court- 
Martial Instructions Drafting Guide. Other 
instructions the president must consider con- 
cern: definitions, character evidence, confes- 
sions, credibility of witnesses, expert testimony, 
law of principals, presumptions, etc. Sug- 
gested instruction concerning these matters are 
found in Section IV of Court-Martial Instruc- 
tions Drafting Guide. 

A source of assistance to the president in 
drafting his instructions, and one often over- 





looked, is the recommendation of counsel.“ In 
every case the president should, prior to giving 
his instructions, request if trial or defense coun- 
sel have any proposed instructions. In the 
event the president intends to instruct on an 
affirmative defense or to give one of the mis- 
cellaneous instructions, he should request the 
views of defense counsel and allow him ample 
opportunity to express his opinions on the sub- 
ject. Only after the president has gone through 
the above procedure is he ready to proceed with 
the instructions. 


SUMMARY 


1. It is the responsibility of every officer to 
have a working knowledge of military justice. 

2. Continual study is required to meet this 
responsibility. 

3. Subsequent to appointment in a particular 
case the president should direct his study to the 
particular legal questions he may expect to con- 
front at trial. 

4. Prior to the trial the president should re- 
view the Manual for Courts-Martial (1951) and 
should be especially familiar with chapters deal- 
ing with procedure, motions, evidence, and 
instructions. 

5. The president should, in every case, have 
available in court a copy of the Manual for 
Courts-Martial and a copy of the Court-Martial 
Instructions Drafting Guide. 

6. All rulings on legal issues should be made 
only after thorough consideration of the ques- 
tion involved. Comments by counsel should 
be encouraged and the president should never 
hesitate to recess the court to allow for research 
on a disputed question. 

13. “Trial counsel, defense counsel and the law officer [president] 
are present for the purpose of assisting in the proper presenta- 
tion of the cause and each should some resp ibility to 
assure that all issues are fairly litigated. Defense counsel 
cannot sit by, do nothing to assist his client, and then have the 


court reverse because of his delict.”. U. S. v. Day, 2 USCMA 
416, 422, 9 CMR 46, 52. 
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Bulletin Board 


MILITARY JUSTICE DIVISION 


The effect of Executive Order No. 10652 effective 
20 January 1956 (which amended the second sentence 
of par. 126e, MCM, 1951, as amended by Executive Order 
No. 10256 of 23 June 1951) is to accelerate the effective 
date of automatic reduction to the lowest enlisted pay 
grade in certain cases arising in the ARMY and AIR 
Inasmuch as § 0109, 1955, NS MCM, 1951, 


FORCE. 


specifically provides that automatic reduction will not be 
effected in the naval service, the aforesaid Executive 
Order does not in any way alter the existing Navy 
practice set forth in § 0109, supra. 


JAG SAN FRANCISCO 


Many commands have been forwarding matters to 
the Office of the Judge Advocate General, San Fran- 
cisco, which do not come under the cognizance of that 
office. Attention is invited to the provisions of JAG 
Instruction 5814.8 of 13 December 1955 which provides 
that the commands indicated therein shall forward to 
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the Office of the Judge Advocate General of the Navy, 
San Francisco, “Those records of proceedings of gen- 
eral and special court-martial cases requiring review 
by a Board of Review, pursuant to Article 66 (b), 
Uniform Code of Military Justice.” The Instruction 
further provides that corespondence relative to these 
cases shall also be referred to the San Francisco office. 
The Instruction does not provide for the forwarding . 
of any other matters to the San Francisco office. 


ADMINISTRATION DIVISION 
New Law Specialists 


The Secretary of the Navy recently approved the 
redesignation as law specialists (1620), U. S. Navy, 
of the following postgraduate officer-lawyers, who had 
previously been designated line officers (1100 or 1300), 
U. S. Navy: LT George M. Bates, USN; LT Charles R. 
Davis, USN; LT George E. Goodwin, USN; LT Charles 
F. Gorder, USN; and LT Andrew J. Valentine, USN. 





RECENT DECISIONS OF THE 
COMPTROLLER GENERAL « 





DEATH BENEFITS—EFFECT OF RETIREMENT OR- 
DERS WHERE ACTIVE DUTY STATUS CONTINUES— 
On October 21, 1955 the Comptroller General held that 
a naval reserve enlisted man who died prior to receiving 
retirement orders but on a date after that upon which 
official orders stated he should be transferred to the 
temporary Disability Retired List, was to be considered 
as having been in an active duty pay and allowance 
status on the date of his death. The widow was there- 
fore entitled to any arrears of pay based on an active 
duty status under section 514 of the Career Compensa- 
tion Act, 37 USC 314, and to the six months’ death 
gratuity provided in the Act of June 4, 1920, 34 USC 
943. The facts of this case were as follows. Subject 
enlisted man was physically present at the Receiving 
Station, Naval Station, San Diego, California for the 
period 1 October 1953 to 17 October 1953, except for 
periods of liberty. The liberty periods were not ac- 
counted for in his service record. Subject man died at 
home during a period of liberty on 17 October 1953. On 
14 September 1953, competent orders had been issued 
stating that subject man was to be released from active 
duty on 30 September 1953 and transferred to the 
Temporary Disability Retired List on 1 October 1953. 
Due to misdirection said orders were not received by the 
command at which the deceased was located until 12 
October 1953. The required papers for effecting retire- 
ment were prepared by that command on 16 October and 
were to have been executed on 19 October 1953. Noth- 
ing in the records indicated that the deceased was ac- 
tually informed of the effective date of his retirement. 
From the fact that the Comptroller General relied upon 
authority contained in Section 514 of the Career Com- 
pensation Act of 1949, supra, which provides the same 
monetary benefits for retired members serving on active 
duty as are provided for other members normally en- 
titled to receive basic pay, it may be seen that the 
deceased was regarded in this case as having been 
transferred to the retired list. CompGen Decision B- 
124928, 21 October 1955. 


JAG JOURNAL 


Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


HOUSEHOLD WEIGHT ALLOWANCE—COSTS DUE 
TO EXCESS PACKING—Upon a claim that a service 
member should not be charged for weight of household 
goods which is in excess of the authorized allowance, 
where the excess weight involved is due to excess use 
and weight of packing material, the Comptroller Gen- 
eral held that under regulations in effect at the time 
of the shipment in question the member must be so 
charged. It should be noted that the regulations in 
question were amended on November 1, 1953. It was 
indicated in the decision that for shipments made after 
that date the result sought by the claimant in the case, 
may, under similar conditions, be permissible. Comp 
Gen Decision B—124899, 14 November 1955. 


FORFEITURE OF PAY—WITHHOLDING PENDING 
REHEARING—On 13 October 1955 the Comptroller 
General held that pay and allowances of a Navy enlisted 
man, which had been withheld incident to a general 
court-martial sentence prior to a decision by the Court 
of Military Appeals which set aside the sentence and 
ordered a rehearing, should continue to be withheld 
pending the outcome of the rehearing. The Comptroller 
concluded that retention of pay and allowances with- 
held pursuant to the original sentence is not a forfeiture 
of pay and allowances accrued prior to the date of the 
convening authority’s action incident to the rehearing, 
“but merely represents a withholding in escrow for nune 
pro tune credit” toward any forfeiture which may be 
adjudged upon rehearing. If the sentence upon rehear- 
ing results in a provision for lesser forfeitures, refund 
of the difference should be made to the accused pursuant 
to Article 75 (a), UCMJ. Although the Comptroller 
did not so decide expressly, it would appear from the 
opinion as a whole, and from the authorities cited, that 
if the findings and sentence were to be set aside upon 
final appellate review and neither a new trial nor re- 
hearing ordered, forfeitures withheld pursuant to the 
sentence set aside should not be further withheld from 
the accused. CompGen Decision B-124087, 13 October 
1955. 
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USE OF INTERCEPTED COMMUNICATIONS 


IN TRIALS BY COURTS-MARTIAL 


LIEUTENANT (JG) J. P. BYRON, USNR 


OE ARGOTZ, personnelman third class, U. S. 
Navy, is on trial before a court-martial for 
communicating obscene language to several 
women over the telephone, in violation of Article 
134, UCMJ. It appears that Argotz used the 
extension phone located in the naval station 
gersonnel office. During the course of the trial, 
she trial counsel calls as a witness Lieutenant 
Willie Watchbird, the naval station disciplinary 
officer, to testify concerning certain conver- 
sations of Argotz which he overheard. Lieu- 
tenant Watchbird testified that he stationed 
himself at the main switchboard at the naval 
station telephone exchange and listened to all 
incoming and outgoing calls over the personnel 
office extension. Argotz’s defense counsel im- 
mediately objects to any recitation of the con- 
tents or purport of such conversations on the 
ground that such evidence was obtained in 
violation of section 605 of the Federal Com- 
munications Act of 1934 and Paragraph 152 
of the Manual for Courts-Martial. Trial coun- 
sel replies that the methods used by Lieutenant 
Watchbird violated no law or regulation and 
no right of the accused, and consequently the 
court should be permitted to hear the evidence. 
By means of his objection, the defense counsel 
has raised a vital collateral issue, namely: To 
what extent may the prosecution in a military 
court use evidence obtained as a result of “mon- 
itoring,” “wiretap,” or some other method of in- 
tercepting telephone communications? Recent 
decisions of the Court of Military Appeals and 
federal civilian courts have set out a number 
of principles to guide law officers and presidents 
of special courts-martial in the disposition of 
this difficult question. 


TESTS OF ADMISSIBILITY OF EVIDENCE 


A court-martial may only consider informa- 
tion which meets the tests of admissibility. 
Only by passing these tests does information 
become evidence in a legal sense which may 
properly be considered by a court. 

The first test of admissibility is relevancy. 
Only that evidence which has a tendency to 
prove or disprove a matter in issue is relevant 
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and therefore admissible in court. The court 
will not, and should not, hear information which 
has no bearing on the case or the issues at hand. 
In the case of Argotz, the offered evidence passes 
the test of relevancy with ease. The conversa- 
tions which the prosecution seeks to prove go 
right to the heart of the offense charged, and, 
in fact, they constitute an essential part of the 
specification. 

The second test of admissibility is competency. 
Certain evidence, although admittedly relevant, 
will not be considered by a court because it is 
excluded by one of the exclusionary rules of 
evidence. The exclusionary rules are princi- 
ples of law which operate to prevent a court 
from receiving certain relevant evidence on the 
ground that certain policy considerations must 
be permitted to prevail over the desire of the 
court to get at the whole truth concerning an 
alleged offense. Thus, such concepts as privi- 
leged communications, the privilege against 
self-incrimination, and the rule against opinions 
by non-experts are the outgrowth of policies 
which have been traditionally recognized by 
the courts. 

The three primary bases for the several ex- 
clusionary rules of evidence are (1) the ad- 
mission of certain evidence would be unduly 
prejudicial to the accused,' (2) the evidence is 
unreliable, and (3) the admission of the evi- 
dence would violate some confidence, relation- 
ship or standard of conduct which is favored 
by the public. All three of these bases support 
the exclusionary rule which renders incompe- 
tent and inadmissible certain evidence obtained 
in an unlawful manner. It is this rule which 
Argotz has invoked in an attempt to exclude 
from his court-martial evidence of the inter- 
cepted telephone communications. 





1. Wigmore points out in this field that “the probative usefulness 
of the evidence is more than counter balanced by its disad- 
vantageous effects in * * * creating an undue prejudice in ex- 
cess of its legitimate probative weight. * * * For example, the 
bad moral character of an accused person, though relevant, is 
nevertheless excluded by the principle of unfair prejudice, when 

ffered against the d; yet the accused’s good moral char- 

acter, though no more relevant than before, is admitted in his 
favor, because the present principle then ceases to operate. 
* * *»* 81904 Vol. VI Wigmore (8d ed 1940). 
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HISTORICAL AND CONSTITUTIONAL 
CONSIDERATIONS 


At common law, courts generally did not con- 
cern themselves with the sources of the evidence 
which came before them.’ It was felt that any 
person whose personal or property rights had 
been invaded had a sufficient remedy by filing 
a lawsuit against the offender, and therefore 
there was no need to confer upon the victim 
an additional benefit in the form of a prohibi- 
tion against the use of any evidence obtained 
as a result of such invasion. However, the 
Supreme Court of the United States in 1914 
decided that the most effective method of en- 
forcing the constitutional protection against 
unreasonable searches and seizures* was to 
penalize the Government for its wrongs. This 
penalty took the form of an exclusionary rule of 
evidence which rendered incompetent any evi- 
dence obtained by federal authorities by means 
of an unreasonable search of the property of 
an accused person.* 

In 1928, the Supreme Court was asked to 
extend this rule to encompass evidence obtained 
as a result of unlawful interception of telephone 
conversations. In an historic 5-4 decision,' 
the Court refused to do so, establishing the prin- 
ciple that obtaining evidence by an unlawful 
interception of a radio or telephone communica- 
tion, unaccompanied by any unlawful trespass, 
invasion, search or seizure, was not a violation 
of the Fourth Amendment, and consequently 
such evidence would be admissible in a criminal 
prosecution, so long as it was otherwise relevant 
and competent. 

Succeeding events have brought about a com- 
plete reversal of the rule of evidence defined in 
the Olmstead case, although the holding on the 
constitutional point has remained undisturbed. 
In 1934, Congress enacted the Federal Commu- 
nications Act,® and in section 605 of that Act it 
made punishable as a crime unauthorized inter- 
ception of radio or telephone communications. 
The pertinent language reads as follows: 

“* * * no person not being authorized by 
the sender shall intercept any communication 
and divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such 


intercepted communications to any person; 
* * #9? 





2. Adams v. New York, 192 U.S. 585 (1904). 

3. U. S. Constitution, Amendment IV: “The right of the people 
to be secure * * * against unreasonable searches and seizures, 
shall not be violated, * * *.” 

4. Weeks v. U. S., 232 U. S. 383 (1914). 

5. Olmstead v. U. S., 277 U. S. 438 (1928). 

6. 47 U. S. C. 151 et seq. 
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In 1937, in the case of Nardone v. U. S.,' the 
Supreme Court found in this language a con- 
gressional intent to announce an exclusionary 
rule of evidence. The Court held that evidence 
obtained in volation of the quoted section of 
the Federal Communications Act was inadmis- 
sible in a federal court, not because of any con- 
stitutional objection, but rather on the theory 
that the Government should not profit from a 
violation o# a federal law. In much the same 
manner that the Supreme Court had established, 
23 years previously, a rule of evidence to en- 
force a constitutional provision, the Court in the 
Nardone case applied a rule of evidence to help 
to enforce a federal statute. 

In the Manual for Courts-Martial, 1951 the 
rule established in the Nardone case is incorpo- 
rated into military law. Paragraph 152 reads 
in part: 

“Evidence is inadmissible against the accused 
* * * if it was obtained under such circum- 
stances that the provisions of Section 605 of the 
Communication Act of 1934 * * * pertain- 
ing to the unauthorized divulgence of communi- 
cations by wire or radio, would prohibit its use 
against the accused were he being tried in a 
United States district court * * *.” 


APPLICABILITY OF SECTION 605 


Since the rule of evidence stated above is com- 
pletely dependent upon the terms of section 605 
of the Communications Act, it follows that the 
exclusionary rule does not apply in locations 
and circumstances where section 605 has no 
application. In two recent cases, the Court 
of Military Appeals has sharply limited the ap- 
plication of that section. 

In U. S. v. Gopaulsingh,® the Court experi- 
enced no difficulty in concluding that the Com- 
munications Act has no application to telephone 
calls entered and completed outside of the 
United States, its territories and possessions.° 
Gopaulsingh was on trial for the same offense 
as Joe Argotz, but the pertinent phone calls were 
all made in Korea. The evidence of the inter- 
cepted communications was properly admitted, 
since section 152 of the Communications Act 
explicitly states : 

“The provisions of this chapter shall apply to 
all interstate and foreign communication by 
wire or radio * * * which originates and/or 
is received within the United States, * * *” 
[Emphasis supplied. ] 

However, even though Argotz is able to show 


7. 302 U. S. 379 (1937). 

8. 5 USCMA 772, 19 CMR 68. 

9. However, a specific exception is made in the statute for wire and 
radio communications and transmissions in the Canal Zone. 
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hat his phone calls were made within the 

Jnited. States, it is likely that section 605 will 

‘ot apply to his case in view of the decision of 

he Court of Military Appeals in the case of 

’. S. v. Noce.° Private First Class Noce had 
weakness similar to Argotz’s, and, like Argotz, 

Noce was indiscreet enough to use a telephone 

vhich was an extension of the post telephone 

ystem. The Court held that the Federal Com- 

nunications Act did not apply to such a mili- 

ary telephone system. Judge Quinn stated in 

part: 

“We are of the opinion that a self-contained 
military communications system is not the kind 
of system intended by Congress to be included 
under the provisions of Section 605. Although 
a particular subject may affect both the civilian 
and military communities, basic differences be- 
tween the two frequently require and legally 
justify a difference in treatment.” 

Judge Quinn emphasized the feature of “gen- 
eral separability” of the post telephone system 
from the general public telephone system in the 
area, noting that in the military, “a call to an 
off-post number cannot be made from a post 
telephone without first effecting a trunk con- 
nection through an operator or an electrical re- 
lay-circuit.” This circumstance was held to be 
sufficient to distinguish a self-contained military 
telephone system from a “public” system of the 
type regulated by the Federal Communications 
Act." Needless to say, if an extensive military 
telephone network is excluded from the opera- 
tion of the Act, smaller private “intercom” or 
“walkie-talkie” systems are not within its 
terms." 

At this point it is advisable to distinguish the 
“intercept” or “wiretap” problem from the elec- 
tronic eavesdropping situation. Modern detec- 
tion methods frequently employ such devices as 
hidden microphones, contact microphones, and 
parabolic microphones. None of these devices 
fall within the concept of a communications sys- 
tem, and consequently scientific snooping by 
such means does not come within the terms of 
either section 605 or the rule excluding evi- 
dence obtained in violation of that section.” 
10. 5 USCMA 715, 19 CMR 11. 

11. This distinction between “public” and “self-contained” systems 
is somewhat similar to the distinction made in SECNAV IN- 
STRUCTION 2850.2A of 1 June 1954. That directive announces 
the policy of the Department of Defense concerning employment 
of telephone recording devices. The requirements for use of 
such devices on telephones “connected or connectible to com- 
mercial telephone switchboards” are considerably more strict 
than the requirements for use on “private” (i. e., Defense De- 
partment) telephone circuits. 

12. Casey v. U. S., 191 F. 2d 1 (9th Cir. 1951). 


13. Goldman v. U. S., 316 U. S. 129 (1942); On Lee v. U. S., 343 
U. S. 747 (1952); Irvine v. California, 347 U. S. 128 (1954). 








SCOPE OF SECTION 


As noted above, the objection of Argotz’s de- 
fense counsel would probably have been over- 
ruled because the naval station telephone 
exchange did not fall within the coverage of sec- 
tion 605. But let us suppose that Argotz had 
been crafty enough to make his unsavory phone 
calls from a pay telephone in a nearby city, and 
that Lieutenant Watchbird, having been tipped 
off by an unfortunate recipient of Argotz’s 
phone calls, had stationed himself at an exten- 
sion phone at the home of the victim. May 
Lieutenant Watchbird testify as to what he over- 
heard? The answer to this question requires 
an examination of the scope of section 605. A 
clause-by-clause analysis will aid in understand- 
ing the effect of the statutory provision. 

1. “* * * no person * * *” may intercept 
and divulge communications without authority. 
This prohibition includes employees of the tele- 


. phone company and federal, state, and local law 


enforcement authorities,“ as well as private 
citizens.°5 However, it should be noted that 
nothing in this statute prevents one of the par- 
ties to the conversation from revealing what 
was said. Thus, the victim in our hypothetical 
case is perfectly free to relate the substance 
of the conversation between Argotz and her. 

2. “* * * not being authorized by the sender 
* * *” Only the “sender” of a communication 
may permit its interception. In the case of 
U. S. v. DeLeon,” the Court of Military Ap- 
peals followed decisions of the federal civilian 
courts in assuming, for the purpose of the de- 
cision, that both parties to a telephone commu- 
nication are “senders”, regardless of which 
party initiated the call, since each person usually 
contributes to the verbal exchange.** The Court 
went on to conclude that either party may au- 
thorize the interception of a conversation, even 
without the knowledge or consent of the other. 
Thus, in the case of Joe Argotz, the authori- 
zation of the victim of his offensive communi- 
cations would be sufficient to escape the 
sanctions of Section 605 and the ban of the 
exclusionary rule, even though Argotz was to- 
tally unaware that the disciplinary officer was 
listening. 

However, only a party to the conversation 
may authorize an interception,’® and evidence 
14. Nardone v. U. S., 302 U. S. 379 (1937). 

15. U. S. v. Stephenson, 121 F. Supp. 274 (DC D. C., 1954). 

16. U. S. v. DeLeon, 5 USCMA 747, 19 CMR 43. 

17. 5 USCMA 747, 19 CMR 43. 

18. Goldstein v. U. S., 316 U. S. 114 (1942); U. S. v. Polakoff, 112 

F. 2d 888 (2d Cir. 1940). 


19. The “authorization” must be voluntary consent, rather than 
enforced agreement. Weiss v. U. S., 308 U. S. 321 (1939). 
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obtained without such authorization by a party 
will not be admissible, regardless of whether or 
not the investigating officer or person has the 
authority of a commanding officer, a federal 
court, or any other Government agency.” In 
this respect, the rule excluding wiretap evidence 
is even stricter than that excluding evidence re- 
sulting from an unlawful search or seizure. 

A point not involved in Argotz’s case, but sig- 
nificant enough to be noted here, is that the pro- 
tection of section 605 is personal to the parties 
to the communication, and an accused person 
cannot object to the admission in his court- 
martial of illegally obtained evidence of a com- 
munication to which he was not a party.” 

3. “* * * shallintercept * * *” The word 
“intercept” has been a difficult one for the courts 
to interpret in dealing with section 605. Fre- 
quent reference has been made to the definition 
set out in Webster’s dictionary: “To take or 
seize by the way, or before arrival at the des- 
tined place.” There is little doubt that listen- 
ing in at a telephone exchange” or at some 
point along the line between the individual tele- 
phone installation being used by the sender and 
that being used by the receiver ** constitutes an 
“interception”. On the other hand, it seems 
clear that listening to the words of one party 
from some point within hearing range from that 
party,** or even listening to the words of the 
other party as they come over the receiver,” 
does not constitute “interception”, since the 
words are then “caught” either before they 
enter the telephone system or after they have 
arrived at their destination. The difficult ques- 
tion has been posed by the situation where an 
outside party listens in on an extension phone 
which leads from the same individual installa- 
tion as that of one of the parties to the conversa- 
tion. Is such an outsider “seizing” the commu- 
nications somewhere “along the way’, or is he 
merely listening to the words as they arrive at 
their destination? The Court of Military Ap- 
peals in the DeLeon case,” by a 2-1 vote,”’ ap- 





20. U. S. v. Coplon, 88 F. Supp. 921 (DC S. D. N. Y., 1950). 

21. Goldstein v. U. S., 316 U. S. 114 (1942); U. S. v. Ellwein, 6 
USCMA 25, 19 CMR 151. 

22. U. S. v. Noce, 5 USCMA 715, 19 CMR 11. A similar situation 
obtains when some person at the exchange makes it possible 
for an outside party to listen in, even though the outsider is not 
physically present at the exchange and the intermediate person 
hears no part of the communication. U.S. v. Gruber, 123 F. 2d, 
307 (2d Cir. 1941). 

23. Nardone v. U. S., 302 U. S. 379 (1937). 

24. Goldman v. U. S., 316 U. S. 129 (1942). 

25. Billeci v. U. S., 184 F. 2d 394 (D. C. Cir. 1950); U. S. v. Pierce, 
124 F. Supp. 264 (DC E. D. Ohio, 1954). 

26. 5 USCMA 747, 19 CMR 43. See also Goldman v. U. S., 316 
U. S. 129 (1942); Flanders v. U. 8. 222 F. 2d 168 (6th Cir. 1955) ; 
U. S. v. Yee Ping Jong, 26 F. Supp. 699 (DC W. D. Pa., 1939). 
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proved the latter interpretation. Judges Quinn 
and Brosman note that “there is a discernible 
trend of judicial acceptance of the constructior. 
of section 605 which excludes from its opera- 
tion extension telephone listening of the kind 
present in this case * * *”, and explicitly con- 
clude that “* * * this interpretation of section 
605 is in substantial accord with the intention 
of Congress.” 

Thus, the evidence obtained by Lieutenant 
Watchbird by listening to Argotz’s conversa- 
tions on an extension of the victim’s telephone 
would not be considered the product of an “‘in- 
terception” within the meaning of section 605, 
and consequently would be admissible evidence. 

4. “* * * any communication * * *” The 
Supreme Court of the United States has held 
that the Federal Communications Act applies 
to all communications over licensed systems 
within the United States, its territories, and its 
possessions, except the Panama Canal Zone, 
whether the communications be interstate or 
within the boundaries of a single state, terri- 
tory, or possession.”* 

5. “* * * anddivulge or publish * * * such 
intercepted communication to any person, 
* * *” The “existence, contents, substance, 
purport, effect, or meaning” of an unlawfully 
intercepted communication may not be produced 
in a trial in a federal military or civilian court, 
either as evidence of guilt or for some collateral 
purpose such as impeachment,” and further- 
more it may not legally be divulged outside of 
court to any person, not even for the purpose of 
demonstrating probable cause to obtain a search 
warrant. 

To insure that the protection of section 605 
will not be denied to any person, the Supreme 
Court of the United States has carried the “fruit 
of the poison tree” doctrine from the realm of 
unlawful searches and seizures over into the 
law of illegally intercepted communications. 
Thus, in the case of Nardone v. U. S.,™ it was 
held that evidence subsequently obtained as a 
result of information gained from illegal inter- 
ception of communications is no more admissi- 
ble in evidence than evidence of the communi- 
cations themselves. To hold otherwise would 
be to permit the Government to accomplish an 





27. Judge Latimer wrote a strong dissenting opinion, indicating that 
he would prefer to bar all disclosures of conversations except 
those heard, before they reach the transmitter or after they 
escape through the appropriate receiver. He expands on this 
basic theme and concludes that communications obtained through 
an extension phone are taken from “within” the system. 

28. Weiss v. U. S., 308 U. S. 321 (1939). 

29. James v. U. S., 191 F. 2d 472 (D. C. Cir. 1951). 

30. U. 8. v. Pliseo, 22 F. Supp. 242 (DC D. C., 1938). 

31. 308 U. 8. 338 (1989). 
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end indirectly which they could not lawfully 
accomplish in a direct manner. The Court of 
Military Appeals recognized the existence and 
validity of this principle in the case of U. S. v. 
Ellwein,*? though it did not feel that the princi- 
ple applied to the facts before it, since the evi- 
dence against Ellwein had apparently been 
gained from an independent source, and not 
from the unlawful interceptions. 

In summary, it may be stated that evidence 
resulting from intercepted communications will 
not be excluded from consideration by a court- 
nartial unless (1) some person, (2) without au- 
thorization from any party to the communica- 
tion, (3) has intercepted, somewhere between 
the individual telephone installation of the 
sender and that of the receiver (4) a commu- 
nication, (5) to which the accused was a party, 
(6) made over a public, licensed communica- 
tions system, (7) within the United States, its 
territories or possessions. 


PROCEDURES AND BURDENS 


In federal district courts, the accepted pro- 
cedure for objecting to the admission of evi- 
dence of illegally intercepted communications 
is for the defendant to request a pre-trial hear- 
ing on the admissibility of such evidence. 
Since no such procedure is provided for in the 
Manual for Courts-Martial, it would seem that 
prompt objection made at trial whenever such 
evidence is offered to the court is the proper 
procedural move to be made in a military court.’ 
In support of his objection, defense counsel 
should be permitted to cross-examine prosecu- 
tion witnesses and also to call his own wit- 
nesses.*° In rebuttal, the prosecution should 
be permitted to cross-examine defense wit- 
nesses and to call additional witnesses. Thelaw 
officer and the court members also might ques- 
tion prosecution and defense witnesses on this 
collateral matter, and they too may call addi- 
tional witnesses. 

While the defense would bear the burden of 
proving by a preponderance of the evidence that 
the offered evidence was obtained in violation 
of section 605, the burden of proceeding with 
evidence on the issue would be allocated as de- 
scribed in the second Nardone decision of the 
United States Supreme Court.* The defense 
would first be required to demonstrate that an 





32. 6 USCMA 25, 19 CMR 151. 

33. Nardone v. U. S., 308 U. S. 338 (1939); Coplon v. U. S., 191 
F. 2d 749 (DC D. C., 1951). 

34. U. S. v. Ellwein, 6 USCMA 25, 19 CMR 151. 

35. Morton v. U. S., 60 F. 2d 696 (7th Cir. 1932). 

36. 308 U. S. 338 (1939); See also Goldstein v. U. S., 316 U. S. 
114 (1942); U. S. v. Ellwein, 6 USCMA 25, 19 CMR 151. 


unlawful interception had taken place and that 
some substantial part of the prosecution evi- 
dence resulted from such unlawful interception. 
When such a showing has been made, the prose- 
cution then bears the burden of demonstrating 
that its evidence was not the product of the 
illegal interception, but rather that the evidence 
proceeded from an independent source. The 
final determination of the issue must be made 
by the law officer in a general court-martial, or 
by the members of the court in a special court- 
martial.” 
CONCLUSIONS 


The subject of intercepted communications or 
“wiretaps” is a controversial one, and it repre- 
sents an area of heated dispute between those 
who seek more efficient methods for detection 
and apprehension of criminals and those who 
are zealous to protect the right of privacy im- 
plicit in the Bill of Rights. Advocates of wire- 
tapping assert the necessity for police methods 
to keep pace with the ingenuity of modern law- 
breakers. In addition, disciplinary authorities 
in the armed services point out the special 
circumstances of military life which make it 
necessary for officers in command and their rep- 
resentatives to maintain strict control over com- 
munications systems within their jurisdiction, 
even to the extent of “monitoring” conversa- 
tions.** 

On the other hand, opponents of wiretapping 
contend that this practice, which the late Jus- 
tice Holmes characterized as “dirty business’’,®® 
constitutes an even more insidious invasion of 
the individual right of privacy than does an un- 
lawful search. Further, it is felt that the prac- 
tice is very susceptible to abuse in the hands 
of corrupt or indiscreet investigators. 

As noted previously, the rule excluding evi- 
dence obtained by illegal interception of com- 
munications depends completely upon the scope 
of section 605 of the Communications Act. 
The amount of evidence which will be with- 
held from the consideration of courts-martial 
will vary directly in proportion to the scope of 
operation which the courts assign to that sec- 
tion. The majority of the Court of Military 
Appeals had indicated a tendency to strictly limit 
the application of section 605. The result of 
these decisions will operate to bring more male- 
factors such as Argotz to justice, even at the 
risk of an occasional intrusion into the privacy 
of innocent persons. 

37. U.S. v. Ellwein, 6 USCMA 25, 19 CMR 151. 
38. See the language used by Judge Quinn in U. S. v. Noce, 5 


USCMA 715, 19 CMR 11. 
39. Dissenting in Olmstead v. U. S., 277 U. S. 438 (1928). 
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ARTICLE 134—Type of traffic violations required to constitute 
an offense. 

@ “[The Judge Advocate General was requested to] 
comment upon certain matters raised by the subject 
man in connection with his trial by summary court- 
martial of 30 June 1953 and the non-judicial punish- 
ment awarded him on 4 August 1953. 

“BASS was tried by summary court-martial for vio- 
lation of Article 134, Uniform Code of Military Justice, 
two specifications under the charge alleging that he 
wrongfully operated a passenger car at a rate of speed 
in excess of that posted for the area. He pleaded guilty 
to the charge and specifications and was sentenced to 
forfeit $50. The convening and supervisory authori- 
ties approved the sentence. 

“The specifications show that the alleged offenses oc- 
curred on a public highway at or near New Church, 
Virginia, at or about 2:00 a. m. By appellate brief, 
BASS contended that the specifications were defective 
in that they did not state any offense. The supervisory 
authority rejected this argument, stating that ‘Lraffic 
law violations of a serious nature may constitute a dis- 
order or neglect to the prejudice of good order and 
discipline or conduct of a nature to bring discredit upon 
the Armed Forces so as to fall within the conduct pre- 
scribed by Article 134, Uniform Code of Military Jus- 
tice’ (Citing from OpJAGN 1952/60, 1 Dig Ops, Mtr 
Vehs, sec 43). 

“It is true that traffic law violations of a serious 
nature may constitute a disorder or neglect to the prej- 
udice of good order and military discipline. It is ap- 
parent from the specifications that the pleader, although 
not specifically stating so, intended to allege a violation 
of a local traffic ordinance. However, the fact that he 
did not do so, is of no moment since, although a viola- 
tion of a local ordinance may constitute a disorder or 
neglect to the prejudice of good order (par. 213c, MCM), 
the violation of local law does not per se make it so. 
It is obvious that there are many violations of local laws 
which would neither prejudice good order and discipline 
nor bring discredit upon the Armed Forces and that 
minor traffic offences, such as overtime parking and il- 
legal left hand turns, would fall into such a category. 
HUGHES, ACM 5635, 7 CMR 803, 811. Each viola- 
tion of local law must be considered separately, together 
with all the circumstances alleged to determine whether 
it also constitutes a violation of Article 134. 

“An allegation that a local speed limit was exceeded 
at 2:00 a. m. by 15 or 30 miles per hour, in the absence 
of other circumstances injuring the reputation of the 
Armed Forces, is not per se a violation of Article 134. 
The Manual for Courts-Martial notes that there is 
searcely an irregular or improper act conceivable which 
may not be required as in some indirect or remote sense 
prejudicing military discipline under Article 134 but 
that Article does not contemplate such distant effects. 
(Par. 213a, MCM, 1951) _ In the absence of an allega- 
tion the vehicle was operated in a reckless manner, it 
is difficult to imagine how the operation of a vehicle on 
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a public highway at a speed in excess of that established 
by a local ordinance could have had any impact on good 
order or discipline in the armed services. It is to be 
noted that the specifications do not even allege that the 
vehicle was operated at an excessive speed but merely 
at a speed in excess of that established by local law or or- 
dinance. To say that such conduct is violative of Article 
134 would be, in effect, to hold that every violation of 
local law is per se violative of good order or discipline 
in the armed services. As has been stated before, such 
is not the law. Obviously, the allegation in the specifi- 
cation that the accused “wrongfully” operated the ve- 
hicle connotes no more than a violation of local law. 

“It is to be noted that the specifications in the instant 
case could not be sustained as violations of Article 111 
(Reckless Driving), Uniform Code of Military Justice, 
for they contain no allegation that the vehicle was op- 
erated in a reckless or wanton manner and an allegation 
of excessive speed does not of itself equate to reckless- 
ness. (Par. 190, MCM, 1951) 

“It must therefore be concluded that the specifications 
on which the subject man was tried and convicted by 
summary court-martial fail to state offenses. To this 
extent it can be said that the guilty pleas were entered 
‘improvidently’. * * * 

“x * *” JAG:1:2:JPK:bp, 16 December 1955. 


EXECUTION OF JUDGMENTS AGAINST PERSONAL PROPERTY OF 
PERSONNEL—legality of 

@ “* * * [An opinion was requested] as to whether 
or not a local sheriff possesses legal authority to execute 
judgments against personal property of marines aboard 
the Marine Corps Air Station, Cherry Point, North 
Carolina. 

“The cession statute under which federal jurisdiction 
has been acquired since 1907 in North Carolina cedes 
exclusive jurisdiction to the United States for all pur- 
poses except the service upon such lands of all civil 
and criminal process of the courts of North Carolina. 
(Sec. 104-7, Gen. Stat. of N. C.; 1907, c. 25.) Conse- 
quently, this office held in a previous opinion that where 
federal jurisdiction was acquired under the 1907 cession 
statute naval authorities might not deny local civil 
authorities the right to serve any individuals within 
the area notwithstanding the unwillingness of such in- 
dividuals to accept service. In that opinion, the Judge 
Advocate General expressed the view that the provost 
marshal of Camp Lejeune, N. C., should not have refused 
a deputy sheriff permission to serve an order and seize 
an automobile subject to a chattel mortgage. * * * 

xe oe * 

“Since federal jurisdiction was clearly acquired pur- 
suant to the 1907 cession statute, which reserved to 
the state the right to serve all civil and criminal process 
of the state courts, it is the opinion of this Office that a 
local sheriff may legally execute a judgment against 
personal property of marines aboard the Marine Corps 
Air Station, Cherry Point, North Carolina. Moreover, 
it is noted that possible questions relating to the legality 
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of such execution under the Soldiers’ and Sailors’ Civil 


Relief Act of 1940 or under the laws of North Carolina 


should properly be resolved by the civil courts. No 
effort should be made to deny local authorities the right 
0 serve civil process on the grounds that such service 
vould violate the rights of personnel under such statutes. 
(JAG ltr of 28 Feb 1951, supra. See 21 Op. Atty. Gen. 
519; 29 Op. Atty. Gen. 99.) To avoid possible inter- 
ference by the state with the Federal Government, how- 
ever, service should not be allowed upon such personal 
property of personnel as is essential or proper for use 
in the performance of military duties. The Federal 
Government has the right to determine what might 
amount to an interference with its business and to adopt 
reasonable rules and procedures to prevent interference. 
(OpJAGN 1952/64, 12 Feb 1952, 1 Dig. Ops., Posts, etc. 
25.3.) Attention is invited to Section 0711a Naval Sup- 
plement MCM which provides inter alia that while 
Commanding Officers shall permit service of civil process 
such as herein discussed, such service should not be 
allowed without the permission of the Commanding 
Officer first being obtained.” JAG:II:1:WRM:mac, 
27 September 1955. 


PATERNITY——Claim of against member of naval service. 

@ “* * * [On 25 October 1955 a request was made for] 
information as to provisions of law and the ‘legal ma- 
chinery’ which would require a member of the armed 


forces to meet obligations in a case * * * which involves 
a claim of alleged paternity. 

“Members of the armed forces generally are subject 
to the same obligations upon a proper legal determina- 
tion in this regard as are persons not in the armed forces. 
In addition, regulations of the Navy Department pro- 
vide generally that where there has been official adjudi- 
cation of paternity or an order of a court to contribute 
toward the support of a child, personnel are informed 
that they are expected to contribute toward the support 
of the child whether or not paternity is admitted or 
acknowledged. Where there is no official adjudication 
of paternity or obligation for support, or the child is 
unborn, provision is made for the man to be interviewed 
by his commanding officer. Should the man admit pa- 
ternity or a reasonable probability that he may be the 
father of the child in question, he is advised that he is 
expected to furnish support (and an adequate contribu- 
tion toward the expenses incident to the birth of unborn 
child). Should he decline to make a statement or deny 
paternity or any reasonable probability of paternity, 
the complainant is promptly advised of that fact and 
thereafter left to such recourse as may be afforded by 
the civil courts. Orders will not be issued for the pur- 
pose of subjecting personnel to the jurisdiction of a 
particular court. 

“we * *” JAC: II: 1: WRM: ggc, 25 November 1955. 
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COURT MEMBER—Each member of a court-martial should ‘“‘not 
enly conduct himself so as to give rise to no inference of favor 
toward either the prosecution or defense but * * * [should] 

also guard his mind against the formation of an opinion on ulti- 
mate issues until all of the available material—evidentiary and 
instructional—has been presented for his consideration.” 

@ The accused was charged with involuntary man- 
slaughter, wrongful appropriation of a motor vehicle, 
and fleeing the scene of an accident. He pleaded not 
guilty but a general court-martial found him guilty. 
The sentence as modified by the convening authority 
and approved by a board of review was, DD, forfeiture 
of all pay and allowances, and confinement for three 
and one-half years. 

At the trial considerable evidence was introduced im- 
plicating the accused in the commission of the offenses 
charged. He took the stand, however, and denied that 
he was involved in any way. The president of the court 
questioned the accused severely, indicating that he and 
the court disbelieved his story, and attempted to get 
the accused to verify the president’s version of the 
crimes. In every case the accused continued to deny 
involvement in the slightest. During these examina- 
tions by the president no objection was made by either 
the defense counsel or the law officer. 

On appeal to the Court of Military Appeals the ac- 
cused urged that “the president’s public prejudgment 
effectively denied to him his right to a fair and impartial 
trial.” The Government’s counsel argued that the ques- 


tioning by the president was merely a commendable 
effort on his part to ascertain the truth. Furthermore 
since no objection was raised any error was waived. 


The Court of Military Appeals disagreed with the 
Government’s position on both points. It noted that 
the Manual does authorize certain questioning of wit- 
nesses by members of the court-martial. A court mem- 
ber, the Court instructed, “ ‘is not permitted to take sides 
and become an advocate for either party,’ and that 
‘[o]nce he openly leaves a nonpartisan role, he is subject 
to challenge for cause.’”” The Court was of the opin- 
ion that the president became subject to challenge for 
cause in this case. 

As to the waiver, the Court refused to require the de- 
fense counsel to do what it considered a futile act of 
challenging the president of this court-martial under 
the hostile conditions then existing. It suggested that 
he should have asked for a mistrial, but even this rem- 
edy, the Court recognized, was little known in military 
law at the time of this trial. 

In the final analysis, the Court stated: “it is undeni- 
able that one is left with the distinct and inescapable 
impression that, in effect, the issue of the guilt or inno- 
cence of the appellant [accused] here had been resolved 
considerably in advance of the proper time, and hardly 
in the proper manner. * * *, 

se & 

«+ * * Thus, whether the case be viewed through the 
spectacles of military due process, general prejudice or, 
more generally but equally soundly, the manifest fail- 
ure of the tribunal to accord the accused a fair and 
orderly trial, it is clear that the conviction before us 
cannot stand.” U. S. v. Smith, 6 USCMA 521, 20 

CMR 237. 
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PROMOTION OF OFFICERS IN 
THE NAVAL SERVICE 





LIEUTENANT (JG) W. L. SEYMOUR, USNR 
Part Il 


HAT PORTION of the Officer Personnel Act 
of 1947 which is presently applicable to the 
Navy and Marine Corps is Title III, Terminable 
Provisions Relating to All Officers of the Navy 
on Active Duty. Its provisions are to remain 
in effect so long as the total number of line offi- 
cers on active duty exceeds the number of line 
officers holding permanent appointments in the 
grade of ensign and above on the active list of 
the Regular Navy. So long as there are any 
Reserve officers or temporary officers serving 
on active duty, the provisions of this Title are 
the authority for making promotions under the 
act. The provisions of Title III are applicable 
to and govern the promotion of all officers on 
active duty in the Navy and Marine Corps and 
Reserve components except ensigns, warrant of- 
ficers, most women officers, Reserves on active 
duty for training, for special projects, or in 
connection with administration and training of 
Reserve components, and officers on the retired 
list serving on active duty. 

Since the remainder of this article will deal 
with temporary promotions, it may be well at 
this point to distinguish them from permanent 
appointments. Generally speaking, once an of- 
ficer has been temporarily promoted and given 
a temporary appointment in the grade to which 
promoted, he will be issued a permanent ap- 
pointment without further formal qualification 
on his part. The time when such appointment 
is made is dependent on the occurrence of va- 
cancies among officers holding permanent ap- 
pointments in that grade. The procedure is 
almost entirely administrative and the issuance 
of the appointment is for all practical purposes 
automatic. However, a list of the names of the 
officers to be permanently appointed is submitted 
to the President for approval and to the Senate 
for confirmation. 


ENSIGNS AND SECOND LIEUTENANTS 


An officer serving on active duty in the rank 
of ensign in the Regular Navy is temporarily 
promoted to lieutenant (junior grade) upon the 
completion of eighteen months’ satisfactory 
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service pursuant to the provisions of the Tempo- 
rary Promotion Act of 1941, which may still be 
utilized during any period of war or national 
emergency declared by the President. A Re- 
serve ensign receives his temporary promotion 
after eighteen months under the provisions of 
the Reserve Officer Personnel Act of 1954 (Act 
of September 3, 1954; 68 Stat. 1147), which 
became effective on 1 July 1955. Upon the com- 
pletion of three years’ active service, an ensign 
is permanently promoted to lieutenant (junior 
grade) pursuant to the Act of March 3, 1899 
(34 U.S. Code 314). 

A second lieutenant in the Marine Corps is 
temporarily promoted to the grade of first lieu- 
tenant after eighteen months’ service pursuant 
to the Officer Personnel Act of 1947, and is sub- 
sequently permanently promoted under the Act 
of March 3, 1899, as made applicable to the 
Marine Corps by Section 314 of the Officer Per- 
sonnel Act of 1947. Reserve second lieutenants 
are promoted under the Reserve Officer Person- 
nel Act of 1954. 

Neither ensigns nor second lieutenants under- 
go selection for temporary promotion to the next 
higher grade. The promotion is automatic pro- 
vided the officer concerned is qualified. 


LIEUTENANTS (JUNIOR GRADE), LIEUTENANTS, 
LIEUTENANT COMMANDERS, AND COMMANDERS 


Provisions relating to officers in the next four 
higher grades in the Navy and Marine Corps 
are similar and will be considered together. The 
discussion will deal only with Navy ranks, but 
applies in all particulars to like ranks in the 
Marine Corps. An officer in each of these ranks 
becomes eligible for consideration for selection 
for promotion to the next higher grade when he 
will have completed, on June 30 of the fiscal 
year of the convening of the particular board, 
the following periods of service in the grade 
indicated: Lieutenants (junior grade), two 
years; lieutenants and lieutenant commanders, 
four years ; and commanders, five years. These 
are the minimum periods of service for eligi- 
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bility but this does not mean that officers who 
have completed those periods will be in a pro- 
motion zone. An officer in any of the staff corps 
becomes eligible for consideration when his line 
running mate becomes eligible. For certain 
staff corps officers, the additional require- 
ment that they or their running mates must 
be in or above the promotion zone must be met. 
Such officers are: Officers of any grade desig- 
nated for limited duty ; lieutenants and lieuten- 
ants (junior grade) in the Medical Corps, Den- 
tal Corps, Medical Service Corps, and Chap- 
lain Corps; and lieutenants (junior grade) in the 
Nurse Corps. The mandatory separation and 
retirement provisions relating to the four ranks 
discussed in the preceding paragraph are some- 
what more detailed. These provisions apply 
only to officers holding permanent appointments 
on the active list of the Regular Navy. Lieu- 
tenants (junior grade) and lieutenants, except 
lieutenants in the Nurse Corps, who twice fail 
of selection to lieutenant and lieutenant com- 
mander, respectively, are honorably discharged 
from the Navy on June 30 of the fiscal year in 
which they fail the second time. Officers of the 
grades of lieutenant commander and commander 
whose names are not on a promotion list or 
who have twice failed of selection to the next 
higher grade, are placed on the retired list on 
June 30 of the fiscal year in which they com- 
plete twenty years and twenty-six years of total 
commissioned service, respectively. This par- 
ticular provision does not apply to limited duty 
commanders or to lieutenant commanders in the 
Nurse Corps. It is expected, considering the 
normal terms of service set forth in the act, 
that a commander who fails of selection for 
promotion to captain for the second time will 
be in or near his twenty-sixth year of service, 
and a lieutenant commander who fails of selec- 
tion for promotion to commander for the second 
time, will be in his nineteenth year of service. 
It was considered that the length of service 
completed by these officers, gave them a right 
to retirement privileges, and that it would be 
unwise and unfair to separate them from the 
service with only severance pay. Commanders 
in the Medical Service Corps are not placed on 
the retired list under this act until they have 
completed thirty years of service, regardless of 
failures of selection. Lieutenant commanders 


designated for limited duty are placed on the 
retired list on June 30 of the fiscal year in which 
they fail of selection for promotion to com- 
mander for the second time; they may, how- 
ever, have the option of reverting to their per- 
manent warrant officer or enlisted grades in 
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lieu of separation from the active service. This 
option also is given to lieutenants and lieu- 
tenants (junior grade) designated for limited 
duty who fail twice of selection or who are re- 
ported as unsatisfactory by a selection board. 
Limited duty officers in the grade of commander 
are placed on the retired list upon the com- 
pletion of thirty years of active naval service, 
exclusive of active duty for training in a reserve 
component. Officers of the Marine Corps desig- 
nated for limited duty are governed by the same 
provisions which apply to officers of the Navy 
designated for limited duty. The retirement 
of women officers and nurses is discussed below. 


CAPTAINS 


‘The next grade to be considered is that of 
captain in the Navy. Again, the discussion, 
while confined to the Navy rank alone, applies 
to the rank of colonel in the Marine Corps ex- 
cept where noted. A captain becomes eligible 
for consideration for selection for promotion to 
the next higher grade when he will have com- 
pleted three years’ service in grade on June 30 
of the fiscal year of the convening of the board. 

The mandatory retirement provisions appli- 

cable to captains holding permanent appoint- 
ments on the active list of the Regular Navy are 
contained in several provisions of the act and 
are somewhat obscure. Generally, these offi- 
cers are placed on the retired list on June 30 
of the fiscal year in which they complete thirty- 
one years of total commissioned service, pro- 
vided their names are not on a promotion list. 
However, any unrestricted captain in the line 
or staff corps is retired after thirty years’ total 
commissioned service if he has twice failed of 
selection for promotion to the grade of rear ad- 
miral. In addition, staff corps captains, cap- 
tains designated for engineering duty, aero- 
nautical engineering duty, or special duty, and 
colonels designated for supply duty, become 
eligible for recommendation for continuation on 
the active list after having twice failed of selec- 
tion for promotion to the next higher grade. 
Captains in the Medical Service Corps are re- 
tired on June 30 of the fiscal years in which they 
complete thirty-one years’ service, regardless of 
any of the other factors mentioned above. 


CONTINUATION OF CAPTAINS 


The selection board for the continuation of 
captains in the categories discussed in the pre- 
ceding paragraph recommends those for con- 
tinuation whom it considers best fitted for con- 
tinued service on the active list. Officers rec- 
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ommended for continuation may be so continued 
until the report of the next succeeding board is 
approved. No such officer may be continued 
on the active list, however, beyond June 30 of 
the fiscal year in which he completes thirty-five 
years of total commissioned service or in which 
he attains the age of sixty-two. The number 
of officers who may be continued is limited by 
the act to ten designated for engineering duty, 
five designated for aeronautical engineering 
duty, ten designated for special duty, twenty- 
two in the Supply Corps, twenty-five in the 
Chaplain Corps, and seven in the Civil Engi- 
neer Corps. In the Medical and Dental Corps, 
the number of such officers who may be con- 
tinued on the active list is that determined nec- 
essary by the Secretary of the Navy to meet 
the needs of the service. An officer continued 
on the active list who is not again recommended 
for continuation by the next succeeding board, 
is carried in excess of the numbers listed above 
and is placed on the retired list on June 30 of 
the then current fiscal year. 


REAR ADMIRALS 


Rear admirals are not considered by a selec- 
tion board for promotion to the next higher 
grade, but are simply nominated for the higher 
grade and their names are submitted to the Sen- 
ate for confirmation. However, rear admirals 
of the line not restricted in the performance of 
duty are eligible for consideration for continua- 
tion on the active list after five years’ service in 
grade and thirty-five years’ total commissioned 
service. An officer so continued is placed on 
the retired list on the first day of the month fol- 
lowing the month in which he attains the age 
of sixty-two. If not so continued, he is placed 
on the retired list on June 30 of the then cur- 
rent fiscal year. Rear admirals restricted by 
law in the performance of duty and staff corps 
rear admirals are placed on the retired list on 
June 30 of the fiscal year in which they complete 
seven years’ service in that grade or thirty-five 
years’ total commissioned service, whichever is 
later. However, such officers are eligible for 
consideration for retention on the active list, 
and if recommended therefor, are placed on the 
retired list on June 30 of any succeeding fiscai 
year in which not again recommended for 
retention. 


BRIGADIER & MAJOR GENERALS 


Brigadier generals in the Marine Corps not 
restricted in the performance of duty are con- 
sidered by a selection board for promotion to the 
grade of major general. They become eligible 
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for consideration by the board upon the comple. 
tion of three years’ service in grade. However, 
this service in grade requirement has been sus- 
pended by Executive Order for the duration of 
the national emergency. Officers of this grade 
whose names are not on a promotion list shall, if 
not otherwise retired, be placed on the retired 
list on June 30 of the fiscal year in which they 
fail of selection for the second time. Brigadier 
generals designated for supply duty are not con- 
sidered for promotion by a selection board under 
the provisions of Title III. If not otherwise 
retired or separated from the service, they are 
placed on the retired list on June 30 of the fiscal 
year in which they complete five years’ service in 
grade or thirty-five years’ total commissioned 
service, whichever is later. If recommended 
for retention by a board convened for that pur- 
pose, however, an officer of this grade desig- 
nated for supply duty is placed on the retired 
list on June 30 of any succeeding fiscal year in 
which he is not again so recommended. 

Major generals in the Marine Corps, like rear 
admirals, are not considered for promotion by 
a selection board under Title III. The manda- 
tory retirement provisions relating to these of- 
ficers are essentially the same as for brigadier 
generals designated for supply duty. 


WOMEN OFFICERS 


Women officers holding permanent appoint- 
ments in the Regular Navy in the grade of 
ensign and above and women officers of the Ma- 
rine Corps are promoted pursuant to the Wom- 
en’s Armed Services Integration Act of 1948 
(Act of June 12, 1948; 62 Stat. 363-374). 
This act provides that all provisions of law re- 
lating to the promotion by selection of line and 
staff officers of the Regular Navy not restricted 
in the performance of duty, apply to women offi- 
cers of the Regular Navy, except where not con- 
sistent with the provisions of the Women’s Act. 
The following discussion of the statute will 
concern only Navy ranks but applies to like 
ranks in the Marine Corps. Women officers of 
the Naval Reserve and Marine Corps Reserve 
are now promoted pursuant to the provisions 
of the Reserve Officer Personnel Act of 1954, 
which replaced the provisions of the Armed 
Forces Reserve Act of 1952, under which 
women Reserve officers were formerly promoted. 
Under the Women’s Act, ensigns in the Reg- 
ular Navy become eligible for promotion to the 
grade of lieutenant (junior grade) after three 
years’ service in that grade. Eligibility re- 
quirements for promotion in the other grades 
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are as follows: Lieutenants (junior grade), 
three years; lieutenants, four years; and lieu- 
tenant commanders, four years. Officers retain 
such eligibility until promoted or separated 
from the active list. 
Women staff officers are assigned running 
mates from among women line officers on the 
ective list of the Regular Navy pursuant to 
the provisions of the Women’s Act. A woman 
staff officer becomes eligible for consideration 
for selection to the next higher grade when the 
President approves the line selection board re- 
port in which the running mate or an officer 
sunior to the running mate of the staff officer 
concerned is recommended for promotion. 
Lieutenants (junior grade) who are eligible 
for consideration for promotion, and who are 
qualified for promotion, must be selected by the 
ooard concerned. They become eligible for pro- 
motion on July 1 following the date of the ap- 
proval of the board. Promotions to the grades 
of lieutenant commander and commander are 
from among those officers whom the board finds 
the best fitted to assume the duties of the next 
higher grade. The recommendations of the 
board are based upon the officers’ comparative 
fitness for the duties to which they are assigned. 
Each woman officer of the grade of com- 
mander in the Regular Navy who attains the 
age of fifty-five years or completes thirty years’ 
active commissioned service in the Regular 
Navy and the Naval Reserve, whichever is 
earlier, is retired on the first day of the month 
in which she attains such age or completes such 
service. Each woman officer of the Regular 
Navy who attains the age of fifty years while 
serving in the grade of lieutenant commander 
or below is retired on the first day of the month 
in which she attains such age. Officers of the 
grade of lieutenant commander in the Regular 
Navy who complete twenty years’ total commis- 
sioned service in the Regular Navy and Naval 
Reserve, and who are not on a promotion list, 
are placed on the retired list on that date. 
Women officers in the grades of lieutenant and 
lieutenant (junior grade) in the Regular Navy 
whose names are not on a promotion list on 
June 30 of the fiscal year in which they com- 
plete thirteen and seven years’ active commis- 
sioned service, respectively, are honorably 
discharged from the service with a lump-sum 
payment of two months’ active duty pay for 
each year of commissioned service, not to ex- 
ceed two years’ pay. 
Women warrant officers and chief warrant 
officers are promoted pursuant to the provisions 
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of law which govern the promotion of male 
warrant and chief warrant officers. These pro- 
visions are discussed below. 


NURSE CORPS 


As indicated in an earlier portion of this ar- 
ticle, nurses are promoted pursuant to the pro- 
visions of the Officer Personnel Act of 1947. 
However, the retirement of nurses is governed 
by the Army-Navy Nurses Act of 1947 (Act 
of April 16, 1947; 61 Stat. 49). Commanders 
and lieutenant commanders of the Nurse Corps 
who attain the age of fifty-five years and each 
lieutenant or officer of lower grade who attains 
the age of fifty years may be retired by the Sec- 
retary of the Navy on the first day of the month 
in which she attains that age or completes 
twenty years’ active service, whichever is later, 
or on the first day of a month subsequent to such 
date. Theactive service here referred to means 
all active service either under appointment or 
contract or as a commissioned officer in the 
Nurse Corps of the Army or Navy, or the Re- 
serve components thereof, or active service in 
the former Nurse Corps or Nurse Corps Reserve. 


WARRANT OFFICERS 


Warrant officers and chief warrant officers 
are promoted pursuant to the Warrant Officer 
Act of 1954 (Act of May 29, 1954; 68 Stat. 157), 
and are governed by such regulations concern- 
ing physical, moral, and professional qualifica- 
tions as the Secretary of the Navy may pre- 
scribe. The term “warrant officer” as used in 
that act, and in the following discussion, means 
warrant officer and chief warrant officer. 

At least once annually, the Secretary of the 
Navy is required to convene a selection board 
for the consideration for promotion of warrant 
officers of the Regular Navy. The functions 
and duties of the board are prescribed by the 
Secretary of the Navy, except that the board 
must be composed of at‘least five officers whose 
permanent grade is commander or above. 

The eligibility requirements as to years of 
service in grade are as follows: Warrant officer, 
W-1, three years; chief warrant officer, W-2, 
six years; and chief warrant officer, W-3, six 
years. The selection board must consider each 
warrant officer far enough in advance of the 
date upon which he will complete these pre- 
scribed periods of service, so that he may, if 
selected and otherwise qualified, be promoted 
on the day after the date on which he completes 
such service. 
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Each warrant officer who fails of selection 
must be considered for promotion by each later 
selection board which considers officers of his 
grade until he is retired, separated, or selected 
for promotion. A warrant officer who twice 
fails of selection to the next higher grade shall, 
if he has completed less than eighteen years of 
active service, have his appointment as a war- 
rant officer terminated and be separated sixty 
days after such failure with severance pay, un- 
less in the discretion of the Secretary of the 
Navy and upon his own application, he is enlisted 
in such grade as the Secretary may direct; or if 
he is serving on active duty as a commissioned 
officer, he may elect, with the consent of the Sec- 
retary of the Navy, to remain on active duty in 
his officer status. If he has completed more than 
eighteen but less than twenty years of active 
service, he is retired sixty days after he com- 
pletes twenty years’ active service, unless he has 
been selected for promotion to the next higher 
grade in the meantime. If he has completed 
more than twenty years’ service, he is retired 
sixty days after his second failure of selection. 

A warrant officer may be reported by the 
board for unfitness or unsatisfactory perform- 
ance of duty, in which event he is retired if 
otherwise entitled thereto, or separated with 
the payment of severance pay, if he has more 
than three years’ service in a warrant grade. 
The provisions relating to retirement of war- 
rant officers are more fully set forth in BuPers 
Instruction 1811.1, which should be consulted 
for further information. 


RESERVE OFFICER PERSONNEL ACT OF 1954 


The Reserve Officer Personnel Act of 1954 
repealed the promotion provisions contained in 
Section 216 of the Armed Forces Reserve Act 
of 1952 for the promotion of Reserve officers not 
governed by the provisions of the Officer Per- 
sonnel Act of 1947. Although the 1954 act was 
intended primarily to apply to inactive duty 
promotions only, women Reserve officers, en- 
signs, and second lieutenants on active duty are 
promoted pursuant to its provisions. A brief 
outline of those provisions is set forth below. 

Each Naval Reserve officer on inactive duty, of 
the grade of lieutenant (junior grade) or above, 
and those on active duty to whom the act applies, 
is assigned a running mate, who is generally the 
unrestricted line officer on active duty on the 
lineal list next junior to him. A male Reserve 
officer is in a promotion zone when his running 
mate is in or above a promotion zone, and he is 


he must either be selected for promotion or be 
regarded as having failed of such a selection, 
A woman Reserve officer becomes eligible for 
consideration when her running mate becomes 
so eligible. Subject to certain limitations, Re- 
serve officers may be promoted in such numbers 
as the Secretary of the Navy may prescribe. 
An officer may not be considered by an inactive 
duty selection board if he was considered by the 
immediately preceding active duty board. 

An officer of the grade of lieutenant or below 
who has twice failed of selection may be retained 
in the service in the discretion of the Secretary 
of the Navy. Other officers who are not on a 
promotion list after failing of selection to the 
next higher grade a second time, may trans- 
fer to the Retired Reserve, if qualified therefor. 


PAY & ALLOWANCES 


One of the foremost questions presenting it- 
self to an officer who has been selected for pro- 
motion concerns the date upon which he will be 
entitled to draw the pay and allowances of the 
higher grade. Such date is not necessarily the 
officer’s date of rank in the next higher grade, 
but varies according to the officer’s rank and 
category or according to the law under which 
he is to be promoted. A line officer not re- 
stricted in the performance of duty is entitled 
to the higher pay from the date of occurrence 
of the vacancy which he is temporarily promoted 
to fill. The same rule applies to rear admirals 
in the staff corps, captains in the Medical Service 
Corps, Regular women officers and nurses in the 
grades of commander and lieutenant com- 
mander, limited duty officers, all women Reserve 
officers, and Reserve ensigns and second lieuten- 
ants. An officer below the grade of captain 
designated for engineering duty, aeronautical 
engineering duty, or special duty, is entitled to 
the higher pay from the date of occurrence of 
the vacancy which the unrestricted line officer 
next junior to him on the promotion list is to 
fill. A staff officer, except in the grade of rear 
admiral, is entitled to the pay of the higher 
grade from the date upon which his line running 
mate is so entitled. The same rule applies to 
Regular women staff officers. A Regular 
woman lieutenant (junior grade) is entitled to 
the higher pay from the July 1st following ap- 
proval of the board which selected her. Regu- 
lar ensigns and second lieutenants promoted 
under the Temporary Promotions Act of 1941, 
and warrant officers are entitled to such pay 
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